STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

REGENCY GARDENS APARTMENTS, LTD., )
and SHEPLAND DEVELOPNMENT CORPORATI QN, )
)
Petitioners, )
)

VS. ) Case No. 99-3179RX
)
FLORI DA HOUSI NG FI NANCE CORPORATI QN, )
)
Respondent )
)
and )
)
M AM RI VER PARK, LTD., and WYNWOCD )
TONER APARTMENTS, LTD., )
)
| nt ervenors. )
)
FI NAL ORDER

Pursuant to notice, a formal hearing was held in this case
on Septenber 3, 1999, at Tall ahassee, Florida, before C aude B
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.
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For Intervenors: J. Stephen Menton, Esquire
M chael G Maida, Esquire
Rut | edge, Ecenia, Purnell, & Hoffman, P.A
215 South Monroe Street, Suite 420
Tal | ahassee, Florida 32302-0551

STATEMENT OF THE | SSUES

Whet her Rul e 67-48. 005, Florida Adm nistrative Code, and
Section VII on Page 16 of Form 1 of the 1999 Housing Credit
Appl i cation Package adopted by Rule 67-48.002(10) Florida
Adm ni strative Code, are invalid exercises of del egated
| egi slative authority. |If so, whether Petitioners are entitled
to an award of attorney's fees and costs.

PRELI M NARY STATEMENT

On July 26, 1999, Petitioners, Regency Gardens Apartnents,
Ltd. (Regency), and Shepl and Devel opnent Corporation (Shepl and),
filed a Petition to Determne the Invalidity of Rule 67-48. 0005,
Fl ori da Adm nistrative Code, agai nst Respondent, Florida Housing
Fi nance Corporation (FHFC). This Petition was assigned DOAH Case
No. 99-3179RX. On August 11, 1999, Regency and Shepl and noved to
anend their Petition, to include a challenge to one sentence on
page 16 of Form One of the Housing Credit Application adopted by
reference in FHFC s Rul e 67-48.002(10), Florida Adm nistrative
Code. There was no objection, and the notion was granted.

On August 23, 1999, Intervenors, Mam R ver Park, Ltd., and

Wnwood Tower Apartnents, Ltd., filed a Petition to Intervene in



DOAH Case No. 99-3179RX. On Septenber 1, 1999, the Petition to
| nt ervene was grant ed.

Prior to the final hearing, the parties filed a Joint
Prehearing Stipulation. The stipulated facts contained in the
Joint Prehearing Stipulation have been accepted in this Final
Order to the extent they are relevant to this proceeding.

The parties stipulated at the final hearing that Shepland
does not have standing in this matter. As used in this Final
Order, the termPetitioner, in the singular, shall refer to
Regency.

Petitioner did not present any wi tnesses at the final
hearing. Petitioner's Exhibits 1-3, 6-8, and 11-15 were accepted
into evidence. Petitioner's Exhibits 4, 5, 9, 10, 16-18, and 20
are rejected as exhibits because they are not relevant to any
issue raised in this proceeding. 1/ Petitioner did not submt
an Exhibit 19. Respondent presented the testinony of Sue Early.
Ms. Early was accepted as an expert in the Florida Housing
Conbi ned Cycle Prograns and All ocation Process. Florida
Housing's Exhibits 1-6 were accepted into evidence. The
I ntervenors did not present any wi tnesses or introduce any
exhi bi ts.

Petitioner, Respondent, and Intervenors filed proposed final
orders, which have been duly considered by the undersigned in the

preparation of this Final Oder.



FI NDI NGS OF FACT

1. Part V of Chapter 420, Florida Statutes, consisting of
Sections 420.501 - 420.517, Florida Statutes, is the Florida
Housi ng Fi nance Corporation Act. Respondent, Florida Housing
Corporation (FHFC), is a public corporation created by the
provi sions of Section 420.504, Florida Statutes.

2. Pursuant to Section 420.5099, Florida Statutes, FHFC is
t he desi gnated housi ng agency for the State of Florida. FHFC
adm ni sters the Low I nconme Housing Tax Credit Program and ot her
housi ng prograns in Florida pursuant to other provisions of the
Fl ori da Housi ng Fi nance Corporation Act.

3. Pursuant to Section 420.504(2), Florida Statutes, FHFC
is an agency of the State of Florida for the purposes of Chapter
120, Florida Statutes. FHFC is governed by an independent nenber
Board of Directors appointed by the Governor. The Board nenbers
cone fromspecifically designated industries and backgrounds as
set forth in Section 420.504(3), Florida Statutes. Pursuant to
Section 420.507, Florida Statutes, FHFC has all the powers
necessary or convenient to carry out and effectuate the purposes
and provisions of the Florida Housing Finance Corporation Act,

i ncluding the power to enact rules. 2/

4. Petitioner submtted an application to the FHFC for 1999
Low I ncome Housing Tax Credits. The parties stipulated that
Petitioner has standing to challenge the validity of the rules at

issue in this proceeding. The parties further stipulated that



Shepl and does not have standing to challenge the validity of the
rules at issue in this proceeding.

5. Intervenors, Mam River Park, Ltd., and Wnwood Tower
Apartnments, Ltd., submtted applications to FHFC for 1999 Low
| ncome Housing Tax Credits. The parties stipulated that these
two entities have standing to intervene in this proceeding.

6. The Low I ncone Housing Tax Credit Programis a federal
program whose purpose is to encourage the devel opnent of housing
for lowincone famlies in the various states. 3/ Section 42 of
the Internal Revenue Code (Title 26 of the United States Code)
creates federal income tax credits that are allocated to each
state and are awarded through state-adm nistered prograns to
devel opers of |owincone housing projects. The tax credits
equate to a dollar-for-dollar reduction of the holder's tax
liability which can be taken each year that the project satisfies
the I nternal Revenue Code requirenents, for up to ten years. The
devel oper typically sells or syndicates the tax credit to
generate funding for the proposed project.

7. Section 42 of the Internal Revenue Code requires that
each state adopt a Qualified Allocation Plan (QAP) establishing
procedures to be followed in awarding |l owincone credits
all ocated to the states.

8. Section 420.5099, Florida Statutes, provides as foll ows:

(1) The Florida Housing Fi nance
Corporation is designated the housing credit

agency for the state wthin the neani ng of
s. 42(h)(7)(A) of the Internal Revenue Code



of 1986 and shall have the responsibility and
authority to establish procedures necessary
for proper allocation and distribution of

| ow-i ncome housing tax credits and shal
exercise all powers necessary to adm nister
the allocation of such credits.

(2) The corporation shall adopt
all ocation procedures that wll ensure the
maxi mum use of available tax credits in order
to encourage devel opnent of | owinconme
housing in the state, taking into
consideration the tineliness of the
application, the location of the proposed
housi ng project, the relative need in the
area for | owincone housing and the
availability of such housing, the economc
feasibility of the project, and the ability
of the applicant to proceed to conpletion of
the project in the calendar year for which
the credit is sought.

(3) The corporation may request such
information fromapplicants as will enable it
to make the allocations according to the
gui delines set forth in subsection (2),
including, but not limted to, the
information required to be provided the
corporation by chapter 91-21, Florida
Adm ni strati ve Code.

(4) The executive director of the
corporation shall adm nister the allocation
procedures and determ ne all ocations on
behal f of the corporation. Any applicant
di sputing the anount of an allocation or the
denial of a request for an allocation may
request an appeal to the board of directors
of the corporation.

(5) For purposes of inplenmenting this
programin Florida and in assessing the
property for ad val oremtaxati on under
s. 193.011, neither the tax credits, nor
financing generated by tax credits, shall be
considered as inconme to the property, and the
rental income fromrent restricted units in a
| ow-i ncome tax credit devel opnent shall be
recogni zed by the property appraiser.

(6) The corporation is authorized to
expend fees received in conjunction with the
all ocation of |owincone housing tax credits
only for the purpose of admnistration of the
program including private | egal services



which relate to interpretation of s. 42 of
the Internal Revenue Code of 1986, as
amended.

9. Pursuant to the provisions of Section 420.5099, Florida
Statutes, FHFC has established rules for processing applications
for housing tax credits. These rules, found in Chapter 67-48,

Fl orida Adm nistrative Code, constitute Florida's QAP. A prine
consideration in devel oping the application process is that the
process be conpleted in a tinely manner, since the failure of a
state to use all of its allocated credits in a tinmely manner wl |
result in a loss of housing tax credits. Such a loss is contrary
to the statutory mandate that FHFC ensure the maxi num use of
avai l abl e tax credits.

10. Petitioner has challenged FHFC s Rul e 67-48. 005,
Florida Adm nistrative Code, which is entitled Applicant
Adm ni strative Appeal Procedures, and provides, in pertinent
part, as foll ows:

(1) Following the Review Commttee's
determ nation of prelimnary scores and
ranki ng, notice of intended funding or deni al
of funding wll be provided to each Applicant
with a statenent that:

(a) Applicants who wish to contest the
decision relative to their own Application
must petition for review of the decision in
witing wwthin 10 cal endar days of the date
of the notice. The request nust specify in
detail the forns and the scores sought to be
appeal ed. Unless the appeal involves
di sputed issues of material fact, the appeal
wi |l be conducted on an informal basis. The
Review Conmttee wll review the appeal and
will provide to the Applicant a witten
position paper which reconmends either no
change in score or an increase or decrease in



a score which it deens to be in error. |If
the Applicant disagrees with the Review
Comm ttee's recomendati on, the Applicant
will be given an opportunity to participate
in the informal adm nistrative appeal

heari ngs schedul ed by the Review Commttee.
| f the appeal raises issues of material fact,
a formal admnistrative hearing wll be
conducted pursuant to Section 120.57(1),
Florida Statutes. Failure to tinely file a
petition shall constitute a waiver of the
right of the Applicant to such an appeal.

(b) Applicants who wish to notify the
Cor poration of possible scoring errors
relative to another Applicant's Application
must file with the Corporation, within 10
cal endar days of the date of the notice, a
witten request for a review of the other
Applicant's score. Each request nust specify
in detail the assigned Application nunber,
the fornms and the scores in question. Each
request is limted to the review of only one
Application's score. Requests which seek the
review of nore than one Application's score
w Il be considered inproperly filed and
ineligible for review Thereis nolimt to
t he nunber of requests which may be
submtted. The Review Commttee will review
each witten request tinely received and wl|
prepare a witten position paper, which wll
be provided to each Applicant who tinely
filed a notification and to the Applicant
whose score has been questioned, which
recommends either no change in score or an
i ncrease or decrease in a score which it
deens to be in error. Failure to tinely and
properly file a request shall constitute a
wai ver of the right of the Applicant to such
a review.

(2) Notice will be provided to al
Appl i cants whose score is reduced or whose
Application is deened ineligible pursuant to
67-48.005(1)(b) that they may contest the
decision relative to their own Application by
petitioning for review of the decision in
witing wwthin 10 cal endar days of the date
of the notice. The request nust specify in
detail the forns and the scores sought to be
appeal ed. Unless the appeal involves
di sputed issues of material fact, the appeal



wi |l be conducted on an informal basis. The
Review Conmttee wll review the appeal and
will provide to the Applicant a witten
position paper which reconmends either no
change in score or an increase or decrease in
a score which it deens to be in error. |If
the Applicant disagrees with the Review

Comm ttee's recommendati on, the Applicant

will be given an opportunity to participate
in the informal adm nistrative appeal

heari ngs schedul ed by the Review Commttee.
No Applicant or other person or entity wll
be allowed to intervene in the appeal of

anot her Applicant. |If the appeal raises

i ssues of material fact, a fornmal

adm nistrative hearing will be conducted
pursuant to Section 120.57(1), Florida
Statutes. Failure to tinely file a petition
shall constitute a waiver of the right of the
Applicant to such an appeal .

11. Petitioner has al so challenged the follow ng portion of
the application formwhich has been adopted by reference by
FHFC s Rul e 67-48.002(10), Florida Adm nistrative Code:
: In consideration for the Corporation
proceSS|ng and scoring this Application, the
Applicant and all Financial Beneficiaries
her eby understand and agree that the
Corporation will hear appeals only on the
Applicant's own score.
12. In 1996, FHFC conbi ned the application processes for
the subject lowincone tax credit program the State Apartnent
I ncentive Loan (SAIL) Program (Section 420.587, Florida Statutes)
and the Hone | nvestnent Partnership (HOVE) Program (Section
420.5089, Florida Statutes) to nmake the application process
easier and nore efficient.

13. Each year FHFC initiates rul emaking to refine the

application process fromthe previous year and to inplenent any



changes in the application process. The adm nistrative rules,
with any amendnents, are adopted annually. All prospective
applicants under any of the three conbined prograns are invited
to attend rul emaki ng wor kshops.

14. After the allocation of tax credits for Florida is
known, a Notice of Funding Availability setting forth that
allocation, is published in the Florida Law Wekly. For the 1999
al l ocation period, the notice was published on Cctober 23, 1998.

15. Due to the limted nunber of housing credits avail abl e
i n each annual application cycle and the nunber of applications
for those credits, there are not enough credits available for
distribution in Florida for all applicants to receive housing
credits in the year in which they apply. Consequently,
applicants are conpeting for a fixed pool of resources.

16. For the 1999 period, the application cycle was opened
and the application formwas available to interested persons on
Cct ober 30, 1998. From Novenber 9 through 11, 1998, application
wor kshops were held in Tall ahassee, Mam, and Ol ando, to
address any questions regarding the application process.

17. Applicants are given what is referred to as the
Appl i cation Package, which contains all pertinent fornms and sets
forth the instructions and criteria by which the applications
w Il be evaluated by FHFC staff. Applicants were required to
conplete the applications and submt themto FHFC by January 7

1999. N nety applications for the three conbi ned prograns were

10



filed. Each application was eval uated by FHFC staff pursuant to
the instructions and criteria contained in the Application
Package. Partly because FHFC staff is required to verify
information reflected in each application, the evaluation process
takes six to eight weeks to conplete. The eval uation process
results in a score for each application. The scores are reviewed
and approved by a Review Comm ttee, consisting of FHFC staff. On
March 12, 1999, after scores were approved by the Review
Commttee, a pre-review score was mailed to each applicant.

18. After the applicants were notified of their pre-review
score, they had the week begi nning March 15, 1999, to review the
scoring of all applications. FHFC rules provide an opportunity
for an applicant to question its pre-review score and to
chal | enge the pre-review scores received by other applicants.

19. The challenge to an applicant's own score is referred
to as a Direct Appeal. The challenge by an applicant to another
applicant's score is referred to as a Conpetitive Appeal. Al
Direct and Conpetitive Appeals were due on or before March 22,
1999.

20. Upon receipt of the Direct Appeals and Conpetitive
Appeal s, FHFC staff first review the Conpetitive Appeals and
draft a Conpetitive Appeal Position Paper for each unique issue
rai sed. The Conpetitive Appeal Position Papers are approved by
the Review Committee before being released, which, for 1999, was

on April 5, 1999. The sane process is followed for the Direct

11



Appeals. The Direct Appeal Position Papers were approved by the
Review Comnm ttee and rel eased on April 7, 1999.

21. An applicant whose application was adversely affected
by a Conpetitive Appeal Position Paper (as the result of a
Conpetitive Appeal filed by a conpeting applicant) has the
opportunity to file what is referred to as a Direct Appeal of a
Conpetitive Appeal (DACA)

22. Thereafter, FHFC staff evaluates all issues raised by
the Direct Appeals and by the DACAs, and prepares a position
paper for each issue. On April 27, 1999, the Review Conmttee
approved the Direct Appeal and DACA position papers. On My 4,
1999, these position papers were nailed to the interested
parties.

23. An applicant who was not satisfied with the Direct
Appeal or DACA position paper for its application was given a
limted period to request a proceedi ng pursuant to Chapter 120,
Florida Statutes. |If there were no disputed i ssues of materi al
fact, the matter proceeded as an informal hearing. |If there were
di sputed issues of material fact, the matter proceeded as a
formal hearing.

24. On June 11 and July 30, 1999, the Board of Directors of
FHFC consi dered the Recommended Order that resulted from each
adm ni strative hearing and entered a Final Oder, which

determ ned the final scores for each application. Thereafter,

12



the final ranking of the conpeting applications were conpleted
and approved.

25. Prelimnary approval of a tax credit allocation to an
applicant is based on the final ranking. An applicant selected
for a tax credit allocation is thereafter "invited" by FHFC to a
"credit underwiting"” whereby the credit-worthiness of the
applicant and the proposed project is further scrutinized by a
credit underwiter and a draft credit underwiting report is
prepared. The credit underwiting process takes fifty to sixty
days to conplete. For the 1999 cycle, the draft credit
underwriting reports were due Septenber 28, 1999.

26. Once the credit underwiting reports are finished, the
successful applicant is given a prelimnary tax credit
allocation. For the 1999 cycle, the applicant then nust conplete
its project or certify that it has expended at |east ten percent
of its reasonably expected tax credit basis. |If the project
cannot be conpleted by the end of the cal endar year, the
applicant nust enter into a Carryover Agreenent. The applicant
must have expended ten percent of its reasonably expected tax
credit basis before it can enter into a Carryover Agreenent. The
applicant typically has to be prepared to spend | arge suns of
nmoney in a relatively short period of tine to neet these
requirenents.

27. An applicant does not have the opportunity for an

adm ni strative hearing pursuant to Chapter 120, Florida Statutes,

13



on the scoring of a conpeting application after the Conpetitive
Appeal Position Paper has been issued by FHFC staff. 4/

Pursuant to the challenged rules, an applicant who was not
satisfied with the Direct Appeal or DACA position paper for

anot her applicant's application is not permtted a Chapter 120
proceeding and is not permtted to intervene if the other
appl i cant has requested a Chapter 120 proceeding. Such appeals,
referred to as Cross Appeals, were once permtted by the rules of
FHFC.

28. FHFC determ ned that Cross Appeals disrupted the
application process and placed too great a burden on the FHFC
staff. Cross Appeals resulted in a process that was difficult to
bring to closure and resulted in litigation expenses that were
assessed against the total project cost for the devel opnent.

29. Using rul e devel opnent workshops that were
appropriately advertised, FHFC adopted rules permtting
Conpetitive Appeals, but prohibiting Cross Appeals. FHFC did not
act arbitrarily or capriciously in adopting these rules.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Sections 120.52(8), 120.56(1), and 120.57(1),

Fl orida Statutes.
31. Regency has the burden of proving the invalidity of the

chal | enged rul es by a preponderance of the evidence. Agrico

14



Chem cal

Conpany v. State, Departnent of Environnental

Regul ations, 365 So. 2d 759 (Fla. 1st DCA 1979); St Johns River

Wat er Managenent District v.

Consol i dat ed- Tonoka Land Conpany,

717 So. 2d 72 (Fla. 1st DCA 1998), review denied, 727 So.
(Fla. 1999).

32. Section 120.52(8), Florida Statutes, provides as
fol |l ows:

(8 "Invalid exercise of del egated
| egi sl ative authority" nmeans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of
del egated |l egislative authority if any one of
the foll ow ng applies:

(a) The agency has materially failed to
foll ow the applicable rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant
of rul emaking authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required by
s. 120.54(3)(a)1.;

(d) The rule is vague, fails to
establ i sh adequate standards for agency
deci sions, or vests unbridled discretion in
t he agency;

(e) The rule is arbitrary or
capri ci ous;

(f) The rule is not supported by
conpet ent substantial evidence; or

(g) The rule inposes regulatory costs
on the regul ated person, county, or city
whi ch coul d be reduced by the adoption of
| ess costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is
necessary but not sufficient to allow an
agency to adopt a rule; a specific law to be
inplenmented is also required. An agency may
adopt only rules that inplement, interpret,

15
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or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute.

33. Petitioner asserts that it has a right to challenge in
a formal adm nistrative hearing FHFC s eval uati on of a conpeting
application pursuant to the provisions of Chapter 120, Florida

Statutes, under the doctrine set forth in Ashbacker Radi o

Corporation v. Federal Conmmunications Conm ssion, 326 U S. 327

(1945) and foll owed Bi onedi cal Applications of Cl earwater, |Inc.

v. Departnent of Health and Rehabilitative Services, 370

So. 2d 19 (Fla. 2d DCA 1979) and Bi onedi cal Applications of Ccal a

v. Ofice of Conmmunity Medical Facilities, 374 So. 2d 88 (Fla.

1st DCA 1979). Ashbacker, supra, required the Federal

Communi cation Conm ssions to afford a radio station a hearing on
its evaluation of a conpetitor's application where the
applications were for the sanme frequency and the granting of one
application necessarily entailed the denial of the other. 1In the
Bi onedi cal cases, the Second District Court and the First

District Court of Florida ruled that the Ashbacker doctrine

requi red hearings pursuant to Chapter 120, Florida Statutes, for
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conpeting, nutually exclusive, applications for certificates of
need.

34. Unlike the Federal Comrunications Comm ssion or the
Florida certificate of need program FHFC does not determ ne
whi ch devel opnent projects may go forward and which will not be
permtted to go forward because the applicants submtted to FHCH
are not for nutually exclusive licenses or permts. These
applications are for tax credits pursuant to a federal incentive
program No applicant has a right to a tax credit, and no
applicant who is denied a tax credit will be denied the right to
build its proposed devel opnent by FHFC.

35. Petitioner has not cited a Florida case in which a
court has determned that the rationale that underpins the
Ashbacker and Bi onedi cal cases would apply to conpetitive
applications for tax credits. Although this tax credit program
is available to all states, Petitioner has not cited a case from
another jurisdiction that requires a formal adm nistrative
heari ng where tax credits are at issue.

36. An Adm nistrative Law Judge should apply existing |aw
An Adm ni strative Law Judge should not apply the Ashbacker
doctrine as urged by Petitioner until a court of conpetent
jurisdiction has ruled that the doctrine should be expanded to
apply to the application process at issue in this proceeding, or
the legislature has acted to confer rights consistent with the

Ashbacker doctrine. 5/

17



37. The undersigned has considered Petitioner's argunents
that are based on its assertion that it is entitled to a forma
adm nistrative hearing to conpare its application with that of a
conpeting application. Because existing |aw does not afford
Petitioner that right, those argunents as to the invalidity of
the chal l enged rul es are rejected.

38. Petitioner's argunent that FHFC failed to materially
foll ow the rul emaki ng process by not utilizing the Uniform Rul es
of Procedure as required by Section 120.54(5)(a), Florida
Statutes, is rejected because the chall enged rules are not
procedural rules that govern a proceeding in which the
substantial interests of a party are determ ned. Instead, the
chal l enged rules are part of the procedures adopted by FHFC in
response to its nmandate to properly allocate and distribute | ow
i ncome housing tax credits in a fair and tinely manner. The
chal I enged rul es prohibiting cross appeals are properly
considered to be rules determ ning what parties have standing to
demand a formal adm nistrative hearing. Respondent correctly
asserts that issues of standing are questions of substantive |aw,

not procedural law. See Florida WIldlife Federation v. State,

Department of Environnmental Regul ation, 390 So. 2d 64 (Fl a.

1980), and Cal oosa Property Omers Association, Inc. v. Palm

Beach Board of County Conm ssioners, 429 So. 2d 1260 (Fla. 1st

DCA 1983). Consequently, the Uniform Rules do not apply.
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39. Petitioner's argunent that the challenged rul es exceed
FHFC s grant of rul emaking authority is rejected. Because of the
time constraints involved in this tax credit program it is
concl uded that FHFC coul d not discharge its statutory duties
W t hout rules such as the ones at issue in this proceeding. The
| egi sl ature has granted FHFC a broad range of authority, which
i ncludes the authority to adopt rules necessary to carry out its
statutory duties. FHFC has the authority to adopt the chall enged
rul es.

40. Petitioner's argunent that the chall enged rul es vest
unbridled discretion in FHFC and its staff because Cross Appeal s
are not permtted is not persuasive.

41. Petitioner's argunment that the challenged rules are
arbitrary and capricious is without nerit.

CONCLUSI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is ORDERED that the subject Amended Petition for
Determ nation of the Invalidity of Rules 67-48.005 and
67-48.002(10), Florida Adm nistrative Code, is hereby dism ssed

w th prejudice.
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DONE AND ORDERED this 18th day of Cctober, 1999, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 18th day of Cctober, 1999.

ENDNOTES

1/ The parties requested that ruling on these objections be
deferred until after the transcript of the proceedings was fil ed.

2/ Section 420.507, Florida Statutes, provides FHFC with the
authority to discharge its duties, including, the follow ng:

The corporation shall have all the
powers necessary or convenient to carry out
and effectuate the purposes and provisions of
this part, including the follow ng powers
which are in addition to all other powers
granted by other provisions of this part:

* * *

(12) To nmake rul es necessary to carry
out the purposes of this part and to exercise
any power granted in this part pursuant to
t he provisions of chapter 120.

3/ There is a shortage of affordable housing in Florida. The
| egi sl ative findings contained in Section 420.502, Florida
Statutes, underscore the essential role of FHFC in providing

| ow-i ncome housing to the people of Florida.
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4/ Petitioner's dissatisfaction with the challenged rules is
that they prohibit its challenge in a fornmal adm nistrative
hearing the scoring of a conpetitor's application.

5/ The argunents that the Ashbacker doctrine would not apply to
the application process at issue in this proceeding are nore
persuasi ve than the argunments that the doctrine would apply.

COPI ES FURNI SHED

Stephen M Donel an, General Counse

Fl ori da Housi ng Fi nance Cor poration
227 North Bronough Street, Suite 5000
Tal | ahassee, Florida 32301-1329

M chael J. d azer, Esquire
Craig D. Varn, Esquire

Ausl ey & McMil | en

227 Sout h Cal houn Street

Tal | ahassee, Florida 32302

WlliamE WIIlianms, Esquire

J. Andrew Bertron, Jr., Esquire
Huey, Quilday & Tucker, P.A.

Hi ghpoi nt Center, Suite 900

106 East Col | ege Avenue

Tal | ahassee, Florida 32302-1794

J. Stephen Menton, Esquire

M chael G Maida, Esquire

Rut | edge, Ecenia, Purnell & Hoffman, P.A
215 South Monroe Street, Suite 420

Tal | ahassee, Florida 32302-0551

Carrol |l Webb

Executive Director and General Counse
Joint Adm nistrative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are conmenced by filing one copy of
a Notice of Appeal with the agency clerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
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fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the appellate
district where the party resides. The Notice of Appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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